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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Office  of  Workers’  Compensation 
Programs 

Empioyment  and  Training 
Administration 

Occupationai  Safety  and  Health 
Administration 

20  CFR  Parts  10  and  684 

29  CFR  Parts  2  and  1906 

Subpoenas  Served  on  Departmentai 
Employees;  Procedures  To  Be 
Followed;  Final  Rules 

agency:  Office  of  Workers’ 
Compensation  Programs,  Employment 
and  Training  Administration,  Office  of 
the  Secretary  and  Occupational  Safety 
and  Health  Administration,  Labor. 
ACTION:  Final  rules;  request  for 
comment. 

SUMMARY:  Because  an  increasing 
number  of  subpoenas  are  being  served 
on  Labor  Department  employees,  and 
because  of  the  lack  of  a  uniform 
Departmental  policy  for  responding  to 
such  subpoenas,  there  is  established 
below  one  procedure  to  be  followed  by 
all  Labor  Department  employees  who 
receive  subpoenas  calling  for  the 
production  of  records  or  other  materials, 
or  the  disclosure  of  information.  This 
new  procedure  should  result  in  more 
equitable  treatment  for  the  general 
public  and  place  responsibility  for 
determining  the  response  to  subpoenas 
on  the  appropriate  Departmental 
officials. 

DATES:  These  rules  are  effective  on 
November  5, 1981.  Comments  on  20  CFR 
684.95(d)  and  29  CFR  2.4  must  be 
received  by  November  5, 1981. 

ADDRESS:  Send  comments  to  Sofia  P. 
Petters,  Counsel  for  Administrative 
Legal  Services,  Office  of  the  Solicitor, 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Room  N-2464, 
Washington,  D.C.  20210;  Telephone  (202) 
523-6807. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sofia  P.  Petters,  Counsel  for 
Administrative  Legal  Services,  Office  of 
the  Solicitor,  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Room  N- 
2464,  Washington,  D.C.  20210;  Telephone 
(202)  523-6807. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  reflects  some  revisions  to  the 
proposed  rule  principally  addressing 
comments  received  from  within  the 
Department  of  Labor.  Also,  some 


clarifications  set  forth  in  the  recently 
published  Justice  Department 
regulations  published  at  45  FR  83208 
have  also  been  included  in  the  final  rule. 

Section  2.20  has  been  revised  to 
indicate  that  the  regulation  applies  only 
to  subpoenas  issued  in  connection  with 
proceedings  to  which  the  Labor 
Department  is  not  a  party.  This  was  the 
intent  of  the  proposed  rule  although  not 
explicitly  so  stated.  This  is  made  clear 
in  the  final  rule.  In  addition,  a  new 
paragraph  (c)  has  been  included  to 
clarify  which  division  of  the  Solicitor’s 
Office,  in  Washington,  D.C.  or  the  field, 
a  person  is  to  initially  notify  when 
served  with  a  demand,  and  which 
Departmental  official  shall  make  the 
final  determination  in  terms  of  the 
manner  in  which  the  person  is  to 
respond.  In  this  last  regard,  it  should  be 
noted  that  the  former  Office  of  the 
Deputy  Solicitor  of  Labor  has  been 
divided  into  two  offices,  i.e.,  a  Deputy 
Solicitor  for  National  Operations  and  a 
Deputy  Solicitor  for  Regional 
Operations.  One  of  these  persons  will, 
in  most  instances,  be  responsible  for  the 
final  determination. 

Finally,  §  2.20  has  also  been  revised, 
through  inclusion  of  paragraph  (d),  to 
expressly  indicate  that  this  rule  may  not 
be  relied  upon  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  party  against 
the  U.S.  Department  of  Labor.  That  is,  a 
court  or  other  body  seeking  enforcement 
of  a  subpoena  against  an  employee  of 
the  Department  must  be  vested  with 
jurisdiction  by  virtue  of  some  other  law 
of  the  United  States,  not  Subpart  C. 

The  order  of  §§  2.21  and  2.22  has  been 
reversed  simply  for  clarity.  New  §  2.21 
has  also  been  revised  to  include  the 
provision  that  the  party  causing  a 
subpoena  to  be  served  shall  furnish  the 
appropriate  Office  of  the  Solicitor  with  a 
written  summary  of  the  information 
sought  and  its  relevance  to  the 
proceeding  in  connection  with  which  it 
was  served.  This  provision  parallels  that 
contained  in  the  new  Justice  Department 
regulations.  It  is  often  difficult  to  discern 
from  the  face  of  a  subpoena  precisely 
the  nature  of  the  information  sought  and 
the  purpose  for  which  it  is  sought.  By 
requiring  that  a  written  summary  of  such 
information  be  furnished,  the 
Department  will  be  in  a  better  position 
to  determine  the  appropriate  course  to 
follow  in  responding  to  a  subpoena.  The 
burden  of  furnishing  such  a  statement 
should  be  minimal,  and  as  noted  in  the 
regulation,  where  the  Associate 
Solicitor,  Regional  Solicitor,  or 
Associate  Regional  Solicitor,  whichever 
is  appropriate,  determines  that  a  written 


summary  is  unnecessary,  this 
requirement  may  be  waived. 

New  §  2.22  has  been  revised  by 
delegating  to  the  Deputy  Solicitor  of 
Labor  for  National  Operations  and  the 
Deputy  Solicitor  of  Labor  for  Regional 
Operations  authority,  in  most  instances, 
for  determining  the  manner  in  which 
employees  shall  respond  to  subpoenas 
served  upon  them. 

Sections  2.23  and  2.24  are  essentially 
the  same  as  set  forth  in  the  proposal 
except  that  the  “appropriate  Deputy 
Solicitor  of  Labor”  has  been  substituted 
for  the  Solicitor  of  Labor  and  Deputy 
Solicitor  of  Labor. 

A  new  §  2.25  has  been  included  to 
deal  specifically  with  subpoenas  served 
on  employees  of  the  Office  of  the 
Inspector  General.  Section  3(a)  of  the 
Inspector  General  Act  of  1978  provides 
that  the  agency's  Inspector  General  shall" 
report  to  and  be  under  the  general 
supervision  of  the  head  of  the 
establishment  involved  or,  to  the  extent 
such  authority  is  delegated,  the  office 
next  in  rank  below  such  head,  but  shall 
not  report  to  or  be  the  subject  of 
supervision  by  any  other  office  of  such 
establishment.  As  the  Inspector 
General’s  office,  by  statute,  can  report  to 
no  office  below  the  Office  of  the  Under 
Secretary  in  the  Labor  Department, 

§  2.25  provides  that  the  Inspector 
General  or  Deputy  Inspector  General 
shall  make  the  determination  regarding 
the  disposition  of  subpoenas  served 
upon  employees  and  former  employees 
of  that  office. 

Consistent  with  the  approach  of 
establishing  a  uniform  policy  within  the 
Department  for  responding  to 
subpoenas,  to  the  extent  divisions 
within  the  Department  have  issued 
regulations  addressing  the  manner  in 
which  employees  of  that  division  are  to 
respond  to  subpoenas,  those  regulations 
are  being  revoked. 

This  document  is  being  jointly 
executed  by  the  Secretary  of  Labor,  the 
Deputy  Under  Secretary  for  Employment 
Standards,  the  Assistant  Secretary  for 
Employment  and  Training  and  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health.  Each  of  these 
signatories  has  rulemaking  authority  for 
the  parts  of  the  Code  of  Federal 
Regulations  which  today  are  being 
amended.  These  parts  are:  20  CFR  Part 
10  (the  Deputy  Under  Secretary  for 
Employment  Standards);  20  CFR  Part 
684  (the  Assistant  Secretary  for 
Employment  and  Training);  29  CFR  Part 
2  (the  Secretary  of  Labor);  and  29  CFR  - 
Part  1906  (the  Assistant  Secretary  for 
Occupational  Safety  and  Health). 
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Publication  of  Two  Sections  as  Final 
Rules;  Request  for  Conunent 

It  should  be  noted  that  two 
regulations  which  were  not  identified  in 
the  proposal,  i.e.,  20  CFR  684.95(d)  and 
29  CFR  2.4,  are  among  those  being 
revoked.  These  rules  set  forth  the 
procedures  for  responding  to  subpoenas 
by  employees  of  the  bureau  of  Labor 
Statistics  and  the  Employment  and 
Training  Administration.  As  there  was 
no  public  comment  on  the  proposed 
revocation  of  subpoena  rules  for  the 
other  Department  of  Labor  agencies,  no 
objection  to  the  revocation  of  these 
regulations  is  anticipated.  Moreover,  if 
these  rules  were  not  revoked  it  would 
thwart  the  intended  purpose  of  the 
proposal — namely,  to  establish  a 
uniform  Department-wide  procedure  for 
responding  to  subpoenas.  Consequently, 
the  Department  finds  good  cause  that 
notice  and  public  comment  are 
unnecessary  and  contrary  to  the  public 
interest  at  this  time  with  respect  to  the 
revocation  of  20  CFR  684.95(d]  and  29 
CFR  2.4.  This  Hnding  is  made  pursuant 
to  5  U.S.C.  553(b)(3](B].  Nevertheless, 
interested  members  of  the  public  are 
invited  to  submit  comments  regarding 
the  revocation  of  these  two  regulations 
within  30  days  to  Ms.  Soha  P.  Fetters  at 
the  above  address.  Should  comments  on 
these  regulations  be  submitted,  they  will 
be  addressed  in  a  subsequent  notice. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  T.  Timothy 
Ryan,  Jr.,  Solicitor  of  Labor,  U.S. 
Department  of  Labor,  Room  S-2002,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210:  Telephone  (202)  523-7675. 

Classification — Executive  Order  12291 

The  revision  is  procedural  in 
character.  Therefore,  this  rule  is  not 
classiHed  as  a  “major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the  rule 
will  have  no  “significant  economic 


impact  *  *  *  upon  a  substantial  number 
of  *  *  *  small  [business]  entities” 
within  the  meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act,  Pub.  L.  No. 
96-354,  91  Stat.  1164  (5  U.S.C.  605(b)). 

The  Secretary  has  certiHed  to  the  Acting 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
This  conclusion  is  reached  because  the 
amendment  is  procedural  in  character. 
This  rule  only  regulates  the  conduct  of 
Labor  Department  employees,  not  the 
^public,  thus  no  economic  impact  is 
expected  with  respect  to  small  entities, 
nor  with  respect  to  other  entities  as 
well.  Accordingly,  no  regulatory  impact 
analysis  is  required. 

Regulatory  Flexibility  Act  Certification 

I,  Raymond  J.  Donovan,  Secretary  of  Labor, 
hereby  certify,  pursuant  to  5  U.S.C.  605(b], 
that  the  rules  contained  in  20  CFR  Parts  10 
and  684  and  in  29  CFR  Parts  2  and  1906, 
described  in  this  document,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities.  This  conclusion  is 
reached  because  the  regulation  is  procedural 
in  character.  The  rule  only  regulates  the 
conduct  of  Department  of  Labor  employees, 
not  the  public,  thus  no  economic  impact  is 
expected  with  respect  to  small  entities. 

Signed  at  Washington,  D.C.  this  30th  day  of 
September  1981. 

Raymond ).  Donovan, 

Secretary  of  Labor. 

Accordingly,  there  are  amended  the 
following  parts  of  the  Code  of  Federal 
Regulations: 

(a)  Part  10,  Chapter  I  of  Title  20,  Code 
of  Federal  Regulations  (20  CFR  Part  10); 

(b)  Part  684,  Chapter  V  of  Title  20, 
Code  of  Federal  Regulations  (20  CFR 
Part  684); 

(c)  Part  2,  Subtitle  A  of  Title  29,  Code 
of  Federal  Regulations  (29  CFR  Part  2); 
and 

(d)  Part  1906,  Chapter  XVII  of  Title  29, 
Code  of  Federal  Regulations  (29  CFR 
Part  1906)  as  set  forth  below. 

Title  20— Employees’  Benefits 

PART  10— CLAIMS  FOR 
COMPENSATION  UNDER  THE 
FEDERAL  EMPLOYEES’ 
COMPENSATION  ACT,  AS  AMENDED 

1.  The  authority  citation  for  Part  10  is 
revised  to  read  as  follows: 

Authority:  (6  U.S.C.  301);  Reorganization 
Plan  No.  6  of  1950, 15  FR  3174,  64  Stat.  1263;  (5 
U.S.C.  8145, 8149);  Secretary  of  Labor’s  Order 
No.  16-75,  40  FR  55913;  Employment 
Standards’  Order  No.  78-1, 43  FR  51469. 

§  10.11  [Amended] 

2.  In  §  10.11,  paragraph  (e)  is  removed 
and  paragraph  (f)  is  redesignated  as 
paragraph  (e). 


PART  684— JOB  CORPS  PROGRAM 
UNDER  TITLE  VIB  OF  THE 
COMPREHENSIVE  EMPLOYMENT  AND 
TRAINING  ACT 

§  684.95  [Amended] 

3.  In  §  684.95,  paragraph  (d)  is 
removed,  paragraph  (e)  is  redesignated 
paragraph  (d)  and  paragraph  (f)  is 
redesignated  paragraph  (ej. 

Title  29— Labor 

PART  2— GENERAL  REGULATIONS 

4.  The  authority  citation  for  §§  2.20- 
2.25  (Subpart  C)  within  Part  2,  reads  as 
follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  6  of  1950, 15  FR  3174, 64  Stat.  1263. 

§  2.4  [Reserved] 

5.  Section  2.4  is  removed  and 
reserved. 

6.  29  CFR  Part  2  is  amended  by 
adding  new  Subpart  C,  §§  2.20  through 
2.25,  to  read  as  follows: 

Subpart  C— Employees  Served  With 
Subpoenas 

§  2.20  Purpose,  scope  and  definitions. 

(a)  This  subpart  sets  forth  the 
procedures  to  be  followed  whenever  a 
subpoena,  order,  or  other  demand 
(hereinafter  referred  to  as  a  “demand”) 
of  a  court  or  other  authority,  in 
connection  with  a  proceeding  to  which 
the  U.S.  Department  of  Labor  is  not  a 
party,  is  issued  for  the  production  or 
disclosure  of  (1)  any  material  contained 
in  the  files  of  the  Department,  (2)  any 
information  relating  to  material 
contained  in  the  files  of  the  Department, 
or  (3)  any  information  or  material 
acquired  by  any  person  while  such 
person  was  an  employee  of  the 
Department  as  a  part  of  the  performance 
of  his  official  duties  or  because  of  his 
official  status. 

(b)  For  purposes  of  this  subpart,  the 
term  "employee  of  the  Department" 
includes  all  officers  and  employees  of 
the  United  States  Department  of  Labor 
appointed  by,  or  subject  to  the 
supervision,  jurisdiction,  or  control  of 
the  Secretary  of  Labor. 

(c) (1)  For  purposes  of  this  subpart,  the 
term  “appropriate  Deputy  Solicitor  of 
Labor”  means  the  Deputy  Solicitor  of 
Labor  for  National  Operations  when  the 
person  served  with  a  demand  is  either 
employed  by  the  National  Office  of  the 
Labor  Department,  or  who  is  a  former 
Labor  Department  employee  and  is 
served  with  a  demand  in  Washington. 
D.C.  In  all  other  cases,  the  term 
“appropriate  Deputy  Solicitor  of  Labor” 
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means  the  Deputy  Solicitor  of  Labor  for 
Regional  Operations. 

(2]  For  purposes  of  this  subpart,  the 
term  “appropriate  Office  of  the 
Solicitor”  means  that  Office  of  the 
Associate  Solicitor  of  Labor  (in 
Washington,  D.C.)  serving  as  counsel  to 
the  program  to  which  the  demand 
relates,  where  the  person  served  with  a 
demand  is  employed  by  the  National 
Office  of  the  Labor  Department,  or  who 
is  a  former  Labor  Department  employee 
and  is  served  with  a  demand  in 
Washington,  D.C.  In  all  other  cases,  the 
term  “appropriate  Office  of  the 
Solicitor”  means  that  Regional 
Solicitor’s  OfHce  or  Associate  Regional 
Solicitor's  Office  serving  the  locality  in 
which  the  employee  or  former  employee 
is  served  with  a  demand. 

(d)  This  subpart  is  intended  to  provide 
instructions  regading  the  internal 
operations  of  the  Department  of  Labor, 
and  is  not  intended,  and  does  not,  and 
may  not,  be  relied  upon  to  create  any 
right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a 
party  against  the  Department  of  Labor. 

§  2.21  Procedure  In  the  event  of  a  demand 
for  production  or  disclosure. 

Whenever  an  employee  or  former 
employee  of  the  Department  receives  a 
demand  for  the  production  of  material  or 
the  disclosure  of  information  described 
in  S  2.20(a),  he  shall  immediately  notify 
the  appropriate  Office  of  the  Solicitor. 
The  appropriate  Office  of  the  Solicitor 
shall  be  furnished  by  the  party  causing 
the  subpoena  to  be  issued  with  a  written 
summary  of  the  information  sought  and 
its  relevance  to  the  proceeding  in 
connection  with  which  it  was  served. 
The  Associate  Solicitor.  Regional 
Solicitor,  or  Associate  Regional 
Solicitor,  whichever  is  appropriate,  may 
waive  the  requirement  that  a  written 
summary  be  furnished  where  he  or  she 
deems  it  to  be  unnecessary.  The  election 
to  waive  the  requirement  of  a  written 
summary  in  no  way  constitutes  a  waiver 
of  any  other  requirement  set  forth  in  this 
subpart. 


§  2.22  Production  or  disclosure  prohibited 
unless  approved  by  the  appropriate  Deputy 
Solicitor  of  Labor. 

In  terms  of  instructing  an  employee  or 
former  employee  of  the  manner  in  which 
to  respond  to  a  demand,  the  Associate 
Solicitor,  Regional  Solicitor,  or 
Associate  Regional  Solicitor,  whichever 
is  applicable,  shall  follow  the 
instructions  of  the  appropriate  Deputy 
Solicitor  of  Labor.  No  employee  or 
former  employee  of  the  Department  of 
Labor  shall,  in  response  to  a  demand  of 
a  court  or  other  authority,  produce  any 
material  contained  in  the  files  of  the 
Department  or  disclose  any  information 
relating  to  material  contained  in  the  files 
of  the  Department,  or  disclose  any 
information  or  produce  any  material 
acquired  as  part  of  the  performance  of 
his  official  duties  or  because  of  his 
official  status  without  approval  of  the 
appropriate  Deputy  Solicitor  of  Labor. 

§  2.23  Procedure  where  a  decision 
concerning  a  demand  is  not  made  prior  to 
the  time  a  response  to  the  demand  Is 
required. 

If  the  response  to  the  demand  is 
required  before  the  instructions  from  the 
appropriate  Deputy  Solicitor  of  Labor 
are  received,  a  Department  attorney  or 
other  government  attorney  designated 
for  the  purpose  shall  appear  with  the 
employee  or  former  employee  of  the 
Department  upon  whom  the  demand  has 
been  made,  and  shall  furnish  the  court 
or  other  authority  with  a  copy  of  the 
regulations  contained  in  this  subpart 
and  inform  the  court  or  other  authority 
that  the  demand  has  been,  or  is  being,  as 
the  case  may  be,  referred  for  the  prompt 
consideration  of  the  appropriate  Deputy 
Solicitor  of  Labor  and  shall  respectMly 
request  the  court  or  other  authority  to 
stay  the  demand  pending  receipt  of  the 
requested  instructions. 

§  2.24  Procedure  in  the  event  of  an 
adverse  ruling. 

If  the  court  or  other  authority  declines 
to  stay  the  effect  of  the  demand  in 
response  to  a  request  made  in 
accordance  with  §  2.23  pending  receipt 
of  instructions,  or  if  the  court  or  other 
authority  rules  that  the  demand  must  be 


complied  with  irrespective  of 
instructions  not  to  produce  the  material 
or  disclose  the  information  sought,  the 
employee  or  former  employee  upon 
whom  the  demand  has  been  made  shall 
respectfully  decline  to  comply  with  the 
demand,  “United  States  ex  rel  Touhy  v. 
f?oge/7,”340US.462. 

§  2.25  Subpoenas  served  upon  employees 
of  the  Office  of  the  Inspector  General. 

Notwithstanding  the  requirements  set 
forth  in  §  §  2.20  through  2.24,  this  subpart 
is  applicable  to  demands  served  on 
employees  or  former  employees  of  the 
Office  of  the  Inspector  General  (OIG), 
except  that  wherever  in  §§  2.21  through 
2.24  there  appear  the  phrases 
“appropriate  Office  of  the  Solicitor”, 
“Associate  Solicitor,  Regional  Solicitor, 
or  Associate  Regional  Solicitor,”  and 
“appropriate  Deputy  Solicitor  of  Labor”, 
there  shall  be  substituted  in  lieu  thereof 
“the  Inspector  General  or  Deputy 
Inspector  General.”  In  addition,  the  frrst 
sentence  of  §  2.22  shall  not  be 
applicable  to  subpoenas  served  upon 
employees  or  former  employees  of  the 
Office  of  the  Inspector  General. 

PART  1906— ADMINISTRATION 
WITNESSES  AND  DOCUMENTS  IN 
PRIVATE  LITIGATION  [RESERVED] 

7.  ’The  authority  citation  for  Part  1906 
reads  as  follows: 

Authority:  Sec.  8(g),  B4.Stat.  1600,  29  U.S.C. 
657. 

8.  Part  1906  of  29  CFR  Chapter  XVn  is 
removed  and  reserved. 

Signed  at  Washington,  D.C.  this  30th  day  of 
September  1981. 

Raymond  ).  Donovan, 

Secretary  of  Labor. 

Robert  B.  CoUyor, 

Deputy  Under  Secretary  for  Employment 
Standards. 

Albert  Angrisani, 

Assistant  Secretary  for  Employment  and 
Training. 

Thome  G.  Auchter, 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 
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